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Foreword

To provide the people with greater access to govern-
ment, the 1974 Kentucky General Assembly passed the
Open Meetings Law, which requiresthat public agencies
open most of their meetings to the public. The 1976
Kentucky General Assembly then passed the Open
Records Law, which requires that public agencies open
most of their records to the public. Through various
hills, the Kentucky General Assembly has amended the
Open Meetings and Open Records Laws.

The Legislative Research Commission has authorized
publication of this easy reference guide to help public
agencies, the media, and the population at large under-
stand their rights and responsibilities under the Open
Meetings and Open Records Laws as amended.

Please discard the 2001 edition of thisguide.

Robert Sherman
Director

The Capitol
Frankfort, Kentucky
October 2003
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Open Meetings of Public Agencies

61.800 Legislative statement of policy.

The General Assembly finds and declares that the basic
policy of KRS 61.805 to 61.850 is that the formation of
public policy is public business and shall not be con-
ducted in secret and the exceptions provided for by KRS
61.810 or otherwise provided for by law shall be strictly
construed.

61.805 Definitions for KRS 61.805 to 61.850.

As used in KRS 61.805 to 61.850, unless the context
otherwise requires:
(1) “Meeting” means al gatherings of every kind, in-
cluding video teleconferences, regardless of where the
meeting isheld, and whether regular or specia and infor-
mational or casual gatheringsheld in anticipation of orin
conjunction with aregular or special meeting;
(2) “Public agency” means:

(8) Every stateor local government board, commis-
sion, and authority;

(b) Every state or local legislative board, commis-
sion, and committee;

(c) Every county and city governing body, council,
school district board, special district board, and munici-
pal corporation;



(d) Every stateor local government agency, includ-
ing the policy-making board of an institution of educa-
tion, created by or pursuant to state or local statute,
executive order, ordinance, resolution, or other legisla-
tive act;

() Any body created by or pursuant to state or
local statute, executive order, ordinance, resolution, or
other legislative act in thelegislative or executive branch
of government;

(f) Any entity when the mgjority of its governing
body is appointed by a “public agency” as defined in
paragraph (@), (b), (c), (d), (e), (g), or (h) of this subsec-
tion, amember or employee of a“public agency,” astate
or local officer, or any combination thereof;

(99 Any board, commission, committee, subcom-
mittee, ad hoc committee, advisory committee, council,
or agency, except for acommittee of a hospital medical
staff or a committee formed for the purpose of evaluat-
ing the qualifications of public agency employees, estab-
lished, created, and controlled by a “public agency” as
defined in paragraph (a), (b), (c), (d), (e), (f), or (h) of
this subsection; and

(h) Any interagency body of two (2) or more public
agencies where each “ public agency” isdefined in para-
graph (a), (b), (c), (d), (e), (f), or (g) of this subsection;

(3) “Action taken” means a collective decision, acom-
mitment or promise to make a positive or negative deci-
sion, or an actual vote by a majority of the members of
the governmental body; and
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(4) “Member” means a member of the governing body
of the public agency and does not include employees or
licensees of the agency.

(5) “Video teleconference” means one (1) meeting, oc-
curring in two (2) or more locations, where individuals
can see and hear each other by means of video and audio
equipment.

61.810 Exceptions to open meetings.

(1) All meetings of a quorum of the members of any
public agency at which any public businessis discussed
or at which any action is taken by the agency, shall be
public meetings, open to the public at all times, except
for thefollowing:

(a) Deliberationsfor decisions of the Kentucky Pa-
role Board;

(b) Deliberationson the future acquisition or sale of
real property by apublic agency, but only when public-
ity would be likely to affect the value of a specific piece
of property to be acquired for public use or sold by a
public agency;

(c) Discussions of proposed or pending litigation
against or on behalf of the public agency;

(d) Grand and petit jury sessions;

(e) Callective bargaining negotiations between pub-
lic employers and their employees or their representa-
tives,

(f) Discussionsor hearingswhich might lead to the
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appointment, discipline, or dismissal of an individual
employee, member, or student without restricting that
employee’s, member’s, or student’sright to apublic hear-
ing if requested. This exception shall not be interpreted
to permit discussion of general personnel mattersin se-
cret;

(9) Discussions between apublic agency and arep-
resentative of abusiness entity and discussions concern-
ing a specific proposal, if open discussions would jeop-
ardize the siting, retention, expansion, or upgrading of
the business;

(h) State and local cabinet meetings and executive
cabinet meetings;

(i) Committeesof the General Assembly other than
standing committees;

() Deliberationsof judicial or quasi-judicial bodies
regarding individual adjudications or appointments, at
which neither the person involved, his representatives,
nor any other individual not a member of the agency’s
governing body or staff ispresent, but not including any
meetings of planning commissions, zoning comMmissions,
or boards of adjustment;

(k) Meetingswhichfederal or statelaw specifically
require to be conducted in privacy; and

(I) Meetings which the Constitution provides shall
be held in secret.

(2) Any seriesof lessthan quorum meetings, where the
members attending one (1) or more of the meetings col-
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lectively constitute at |east a quorum of the members of
the public agency and where the meetingsare held for the
purpose of avoiding the requirements of subsection (1)
of this section, shall be subject to the requirements of
subsection (1) of this section. Nothing in this subsection
shall be construed to prohibit discussions between indi-
vidual members where the purpose of the discussionsis
to educate the members on specific issues.

61.815 Requirements for conducting closed ses-
sions.

(1) Except asprovided in subsection (2) of this section,
the following requirements shall be met as a condition
for conducting closed sessionsauthorized by KRS 61.810:

(@ Noticeshall begiveninregular open meeting of
the general nature of the business to be discussed in
closed session, the reason for the closed session, and the
specific provision of KRS 61.810 authorizing the closed
session;

(b) Closed sessionsmay be held only after amotion
is made and carried by a majority vote in open, public
session;

(¢) Nofinal action may betaken at aclosed session;
and

(d) No mattersmay be discussed at aclosed session
other than those publicly announced prior to convening
the closed session.



(2) Publicagenciesand activitiesof public agenciesiden-
tified in paragraphs (a), (c), (d), (e), (f), but only so far as
(f) relates to students, (g), (h), (i), (), (k), and (I) of
subsection (1) of KRS 61.810 shall be excluded from the
requirements of subsection (1) of this section.

61.820 Schedule of regular meetings to be made
available.

All meetings of all public agencies of this state, and any
committees or subcommittees thereof, shall be held at
specified times and places which are convenient to the
public, and all public agencies shall providefor asched-
ule of regular meetings by ordinance, order, resolution,
bylaws, or by whatever other means may berequired for
the conduct of business of that public agency. The sched-
ule of regular meetings shall be made available to the
public.

61.823 Special meetings. Emergency meetings.

(1) Except asprovided in subsection (5) of this section,
special meetings shall be held in accordance with the
provisions of subsections (2), (3), and (4) of this sec-
tion.

(2) The presiding officer or amajority of the members
of the public agency may call aspecial meeting.

(3) The public agency shall provide written notice of
the special meeting. The notice shall consist of the date,
time, and place of the special meeting and the agenda.
Discussions and action at the meeting shall be limited to
items listed on the agendain the notice.
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(4) (@ Assoon as possible, written notice shall be de-
livered personally, transmitted by facsimile machine, or
mailed to every member of the public agency aswell as
each media organization which has filed a written re-
quest, including a mailing address, to receive notice of
special meetings. The notice shall be calculated so that it
shall be received at |east twenty-four (24) hours before
the special meeting. The public agency may periodically,
but no more often than once in a calendar year, inform
media organi zations that they will have to submit a new
written request or no longer receive written notice of
specia meetings until anew written request isfiled.

(b) Assoon as possible, written notice shall also be
posted in a conspicuous place in the building where the
specia meeting will take place and in aconspicuous place
in the building which houses the headquarters of the
agency. The notice shall be calculated so that it shall be
posted at least twenty-four (24) hours before the special
meeting.

(5) Inthe case of an emergency which prevents compli-
ance with subsections (3) and (4) of this section, this
subsection shall govern a public agency’s conduct of a
special meeting. The special meeting shall be called pur-
suant to subsection (2) of this section. The public agency
shall make areasonable effort, under emergency circum-
stances, to notify the members of the agency, media or-
ganizations which have filed awritten request pursuant
to subsection (4)(a) of this section, and the public of the
emergency meeting. At the beginning of the emergency
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meeting, the person chairing the meeting shall briefly
describefor the record the emergency circumstances pre-
venting compliance with subsections (3) and (4) of this
section. These comments shall appear in the minutes.
Discussions and action at the emergency meeting shall
be limited to the emergency for which the meeting is
called.

61.826 Video teleconferencing of meetings.

(1) A public agency may conduct any meeting, other
than aclosed session, through video teleconference.

(2) Notice of avideo teleconference shall comply with
the requirements of KRS 61.820 or 61.823 as appropri-
ate. In addition, the notice of avideo teleconference shall:

(@ Clearly state that the meeting will be a video
teleconference; and

(b) Precisely identify the video teleconference loca-
tions as well as which, if any, location is primary.

(3) The same procedures with regard to participation,
distribution of materials, and other matters shall apply
inall video teleconferencelocations.

(4) Any interruption in the video or audio broadcast of
avideo teleconference at any location shall result in the
suspension of the video teleconference until the broad-
cast is restored.

61.835 Minutesto be recorded. Open to public.

The minutes of action taken at every meeting of any
such public agency, setting forth an accurate record of
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votes and actions at such meetings, shall be promptly
recorded and such records shall be open to public in-
spection at reasonable times no later than immediately
following the next meeting of the body.

61.840 Conditions for attendance.

No condition other than those required for the mainte-
nance of order shall apply to the attendance of any mem-
ber of the public at any meeting of a public agency. No
person may be required to identify himself in order to
attend any such meeting. All agencies shall provide meet-
ing room conditions which insofar as is feasible allow
effective public observation of the public meetings. All
agencies shall permit newsmediacoverage, including but
not limited to recording and broadcasting.

61.846 Enforcement by administrative procedure.
Appeal.

(1) If apersonenforces KRS 61.805 to 61.850 pursuant
to this section, he shall begin enforcement under this
subsection before proceeding to enforcement under sub-
section (2) of this section. The person shall submit a
written complaint to the presiding officer of the public
agency suspected of the violation of KRS 61.805 to
61.850. Thecomplaint shall statethe circumstanceswhich
constitute an alleged violation of KRS 61.805 to 61.850
and shall state what the public agency should do to rem-
edy the alleged violation. The public agency shall deter-
mine within three (3) days, excepting Saturdays, Sun-
days, and legal holidays, after the receipt of the com-
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plaint whether to remedy the alleged violation pursuant
to the complaint and shall notify in writing the person
making the complaint, within the three (3) day period, of
its decision. If the public agency makes efforts to rem-
edy the alleged violation pursuant to the complaint, ef-
fortsto remedy the alleged violation shall not be admis-
sible as evidence of wrongdoing in an administrative or
judicia proceeding. An agency’s response denying, in
whole or in part, the complaint’s requirements for rem-
edying the alleged violation shall include a statement of
the specific statute or statutes supporting the public
agency’s denia and a brief explanation of how the stat-
ute or statutes apply. The response shall be issued by
the presiding officer, or under his authority, and shall
constitute final agency action.

(2) If acomplaining party wishesthe Attorney General
toreview apublic agency’sdenial, the complaining party
shall forward to the Attorney General a copy of the
written complaint and acopy of thewritten denial within
sixty (60) days from receipt by that party of the written
denial. If the public agency refusesto provide awritten
denial, a complaining party shall provide a copy of the
written complaint within sixty (60) days from the date
the written complaint was submitted to the presiding
officer of the public agency. TheAttorney General shall
review the complaint and denial and issue within ten
(10) days, excepting Saturdays, Sundays, and legal holi-
days, awritten decision which stateswhether the agency
violated the provisions of KRS 61.805 to 61.850. In
arriving at the decision, the Attorney General may re-
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quest additional documentation from the agency. On the
day that the Attorney General renders his decision, he
shall mail acopy to the agency and a copy to the person
who filed the complaint.

(3) (@ If apublic agency agrees to remedy an alleged
violation pursuant to subsection (1) of this section, and
the person who submitted the written complaint pursu-
ant to subsection (1) of this section believes that the
agency’seffortsin thisregard areinadequate, the person
may complain to the Attorney General.

(b) The person shall provide to the Attorney Gen-
erd:
1. The complaint submitted to the public agency;

2. The public agency’s response; and

3. A written statement of how the public agency
hasfailed to remedy the alleged violation.

(¢) The adjudicatory process set forth in subsec-
tion (2) of this section shall govern asif the public agency
had denied the original complaint.

(4) (@ A party shall havethirty (30) daysfrom the day
that the Attorney General renders his decision to appeal
the decision. An appeal within the thirty (30) day time
limit shall betreated asif it were an action brought under
KRS 61.848.

(b) fanappeal isnot filed within the thirty (30) day
timelimit, theAttorney General’s decision, asto whether
the agency violated the provisions of KRS 61.805 to
61.850, shall havetheforce and effect of law and shall be
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enforceablein the Circuit Court of the county wherethe
public agency hasits principal place of businessor where
the alleged violation occurred.

(5) A public agency shall notify the Attorney General
of any actionsfiled against that agency in Circuit Court
regarding enforcement of KRS 61.805 to 61.850.

61.848 Enforcement by judicial action. De novo de-
termination in appeal of Attorney General’s
decision. Voidability of action not substan-
tially complying. Awards in willful violation
actions.

(1) The Circuit Court of the county where the public
agency hasits principal place of business or where the
alleged violation occurred shall have jurisdiction to en-
force the provisions of KRS 61.805 to 61.850, as they
pertain to that public agency, by injunction or other ap-
propriate order on application of any person.

(2) A person alleging a violation of the provisions of
KRS 61.805 to 61.850 shall not haveto exhaust hisrem-
edies under KRS 61.846 before filing suit in a Circuit
Court. However, he shall file suit within sixty (60) days
from his receipt of the written denial referred to in sub-
sections (1) and (2) of KRS 61.846 or, if the public
agency refuses to provide awritten denial, within sixty
(60) days from the date the written complaint was sub-
mitted to the presiding officer of the public agency.

(3) Inanapped of anAttorney General’sdecision, where
the appeal is properly filed pursuant to subsection (4)(a)
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of KRS 61.846, the court shall determine the matter de
novo.

(4) Except asotherwise provided by law or rule of court,
proceedings arising under this section take precedence
on the docket over al other causes and shall be assigned
for hearing and trial at the earliest practicable date.

(5) Any rule, resolution, regulation, ordinance, or other
formal action of apublic agency without substantial com-
pliance with the requirements of KRS 61.810, 61.815,
61.820, and KRS 61.823 shall be voidable by a court of
competent jurisdiction.

(6) Any person who prevails against any agency in any
actionin the courtsregarding aviolation of KRS 61.805
t0 61.850, wheretheviolation isfound to bewillful, may
be awarded costs, including reasonable attorneys' fees,
incurred in connection with the legal action. In addition,
it shall be within the discretion of the court to award the
person an amount not to exceed one hundred dollars
($100) for each instance in which the court findsaviola
tion. Attorneys fees, costs, and awards under this sub-
section shall be paid by the agency responsible for the
violation.

61.850 Construction.

KRS 61.805 to 61.850 shall not be construed as repeal -
ing any of the laws of the Commonwealth relating to
meetings but shall be held and construed as ancillary and
supplemental thereto.
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Open Records of Public Agencies

61.870 Definitions for KRS 61.872 to 61.884.

As used in KRS 61.872 to 61.884, unless the context
requires otherwise:
(1) “Public agency” means:

(&) Every state or local government officer;

(b) Every stateor local government department, di-
vision, bureau, board, commission, and authority;

(c) Every state or local legislative board, commis-
sion, committee, and officer;

(d) Every county and city governing body, council,
school district board, special district board, and munici-
pal corporation;

(e) Every stateor local court or judicial agency;

(f) Every stateor local government agency, includ-
ing the policy-making board of an institution of educa-
tion, created by or pursuant to state or local statute,
executive order, ordinance, resolution, or other legisla-
tive act;

(9) Any body created by state or local authority in
any branch of government;

(h) Any body which derives at least twenty-five
percent (25%) of its funds expended by it in the Com-
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monwealth of Kentucky from state or local authority
funds;

(i) Any entity where the majority of its governing
body is appointed by apublic agency asdefined in para-
graph (a), (b), (c), (d). (&), (), (9). (h). (i), or (k) of this
subsection; by a member or employee of such a public
agency; or by any combination thereof;

() Any board, commission, committee, subcom-
mittee, ad hoc committee, advisory committee, council,
or agency, except for acommittee of a hospital medical
staff, established, created, and controlled by a public
agency as defined in paragraph (@), (b), (c), (d), (e), (f),
(9), (h), (i), or (k) of this subsection; and

(k) Any interagency body of two (2) or more public
agencies where each public agency is defined in para-
graph (a), (b), (), (d), (e), (f), (9). (h), (i), or (j) of this
subsection;

(2) “Publicrecord’ meansall books, papers, maps, pho-
tographs, cards, tapes, discs, diskettes, recordings, soft-
ware, or other documentation regardless of physical form
or characteristics, which are prepared, owned, used, in
the possession of or retained by apublic agency. “Public
record” shall not include any records owned or main-
tained by or for abody referred to in subsection (1)(h) of
this section that are not related to functions, activities,
programs, or operations funded by state or local author-
ity;

(3) (@ “Software’” meansthe program codewhich makes
a computer system function, but does not include that

16



portion of the program code which contains public records
exempted from inspection as provided by KRS 61.878
or specific addresses of files, passwords, access codes,
user identifications, or any other mechanism for control-
ling the security or restricting accessto public recordsin
the public agency’s computer system.

(b) “Software” consists of the operating system,
application programs, procedures, routines, and subrou-
tines such as translators and utility programs, but does
not include that material which is prohibited from dis-
closure or copying by a license agreement between a
public agency and an outside entity which supplied the
material to the agency;

(4) (@ “Commercia purpose” meansthedirect or indi-
rect use of any part of apublic record or records, in any
form, for sale, resale, solicitation, rent, or lease of a ser-
vice, or any use by which the user expectsaprofit either
through commission, salary, or fee.

(b) “Commercial purpose” shall not include:
1. Publication or related use of a public record
by a newspaper or periodical;

2. Useof apublicrecord by aradio or television
station in its news or other informational programs; or

3. Use of a public record in the preparation for
prosecution or defense of litigation, or claims settlement
by the parties to such action, or the attorneys represent-
ing the parties;

(5) “Officia custodian” meansthe chief administrative
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officer or any other officer or employee of apublic agency
whoisresponsiblefor the maintenance, care and keeping
of public records, regardless of whether such records are
in his actual personal custody and control;

(6) “Custodian” meansthe official custodian or any au-
thorized person having personal custody and control of
public records;

(7) “Media’ meansthe physical material in or on which
records may be stored or represented, and which may
include, but is not limited to paper, microform, disks,
diskettes, optical disks, magnetic tapes, and cards; and

(8) “Mechanical processing” means any operation or
other procedure which is transacted on a machine, and
which may include, but is not limited to a copier, com-
puter, recorder or tape processor, or other automated
device.

61.871 Policy of KRS 61.870 to 61.884. Srict con-
struction of exceptions of KRS 61.878.

The General Assembly finds and declares that the basic
policy of KRS 61.870 to 61.884 is that free and open
examination of public records is in the public interest
and the exceptions provided for by KRS 61.878 or oth-
erwise provided by law shall be strictly construed, even
though such examination may cause inconvenience or
embarrassment to public officials or others.

61.8715 Legidsative findings.
The General Assembly finds an essentia relationship
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between the intent of this chapter and that of KRS
171.410 to 171.740, dealing with the management of
public records, and of KRS 11.501 to 11.517, 45.253,
171.420, 186A.040, 186A.285, and 194B.102, dealing
with the coordination of strategic planning for comput-
erized information systemsin state government; and that
to ensure the efficient administration of government and
to provide accountability of government activities, pub-
lic agencies are required to manage and maintain their
records according to the requirements of these statutes.
The General Assembly further recognizes that while all
government agency records are public records for the
purpose of their management, not all these records are
required to be open to public access, as defined in this
chapter, some being exempt under KRS 61.878.

61.872 Right to inspection. Limitation.

(1) All public records shall be open for inspection by
any person, except as otherwise provided by KRS 61.870
t0 61.884, and suitable facilities shall be made available
by each public agency for the exercise of thisright. No
person shall remove original copies of public records
from the offices of any public agency without the writ-
ten permission of the official custodian of the record.

(2) Any person shall have the right to inspect public
records. The official custodian may require written ap-
plication, signed by the applicant and with his name
printed legibly on the application, describing the records
to beinspected. The application shall be hand delivered,
mailed, or sent viafacsimile to the public agency.
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(3) A person may inspect the public records:

(@ During the regular office hours of the public
agency; or

(b) By receiving copies of the public records from
the public agency through the mail. The public agency
shall mail copies of the public recordsto aperson whose
residence or principal place of business is outside the
county in which the public records are located after he
precisely describes the public records which are readily
availablewithin the public agency. If the person request-
ing the public records requeststhat copies of the records
be mailed, the official custodian shall mail the copies
upon receipt of all fees and the cost of mailing.

(4) If the person to whom the application is directed
does not have custody or control of the public record
requested, that person shall notify the applicant and
shall furnish the name and location of the official custo-
dian of the agency’s public records.

(5) If the publicrecordisin active use, in storage or not
otherwise available, the official custodian shall immedi-
ately notify the applicant and shall designate a place,
time, and date for inspection of the public records, not
to exceed three (3) days from receipt of the application,
unless a detailed explanation of the cause is given for
further delay and the place, time, and earliest date on
which the public record will be available for inspection.

(6) If the application places an unreasonable burden in
producing public records or if the custodian has reason
to believe that repeated requests are intended to disrupt
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other essential functions of the public agency, the offi-
cial custodian may refuse to permit inspection of the
public records or mail copies thereof. However, refusal
under this section shall be sustained by clear and con-
vincing evidence.

61.874 Abstracts, memoranda, copies. Agency may
prescribe fee. Use of nonexempt public
records for commercial purposes. Online
access.

(1) Upon inspection, the applicant shall have the right
to make abstracts of the public records and memoranda
thereof, and to obtain copies of all public records not
exempted by the terms of KRS 61.878. When copiesare
requested, the custodian may require a written request
and advance payment of the prescribed fee, including
postage where appropriate. If the applicant desires cop-
ies of public records other than written records, the cus-
todian of the records shall duplicate the records or per-
mit the applicant to duplicate the records; however, the
custodian shall ensurethat such duplication will not dam-
ageor ater theoriginal records.

(2) (@ Nonexempt public records used for noncommer-
cial purposes shall beavailablefor copying in either stan-
dard electronic or standard hard copy format, as desig-
nated by the party requesting the records, where the
agency currently maintainsthe recordsin electronic for-
mat. Nonexempt public records used for noncommercial
purposes shall be copied in standard hard copy format
where agencies currently maintain records in hard copy
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format. Agencies are not required to convert hard copy
format records to electronic formats.

(b) The minimum standard format in paper form
shall be defined as not lessthan 8 1/2 inchesx 11 inches
in at least one (1) color on white paper, or for electronic
format, in aflat file electronic American Standard Code
for Information Interchange (ASCII) format. If the pub-
lic agency maintains el ectronic public recordsin aformat
other than ASCII, and this format conforms to the
requestor’s requirements, the public record may be pro-
vided in thisalternate electronic format for standard fees
as specified by the public agency. Any request for a
public record in aform other than the forms described in
this section shall be considered a nonstandardized re-
quest.

(3) The public agency may prescribe a reasonable fee
for making copies of nonexempt public records requested
for use for noncommercial purposes which shall not ex-
ceed the actual cost of reproduction, including the costs
of the mediaand any mechanical processing cost incurred
by the public agency, but not including the cost of staff
required. If apublic agency is asked to produce arecord
in a nonstandardized format, or to tailor the format to
meet the request of an individual or a group, the public
agency may at its discretion provide the requested for-
mat and recover staff costs as well as any actual costs
incurred.

(4) (@ Unless an enactment of the General Assembly
prohibits the disclosure of public records to persons
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who intend to use them for commercial purposes, if cop-
ies of nonexempt public records are requested for com-
mercial purposes, the public agency may establish area-
sonablefee.

(b) Thepublic agency from which copies of nonex-
empt public records are requested for acommercial pur-
pose may require acertified statement from the requestor
stating the commercial purpose for which they shall be
used, and may require the requestor to enter into a con-
tract with the agency. The contract shall permit use of
the public recordsfor the stated commercial purpose for
aspecified fee.

(c) The fee provided for in subsection (@) of this
section may be based on one or both of the following:

1. Cost to the public agency of media, mechani-
cal processing, and staff required to produce a copy of
the public record or records;

2. Cost to the public agency of the creation,
purchase, or other acquisition of the public records.

(5) It shall be unlawful for a person to obtain a copy of
any part of apublic record for a

(8 Commercial purpose, without stating the com-
mercial purpose, if a certified statement from the re-
questor was required by the public agency pursuant to
subsection (4)(b) of this section; or

(b) Commercial purpose, if the person uses or know-
ingly allows the use of the public record for a different
commercial purpose; or
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() Noncommercial purpose, if the person uses or
knowingly allowsthe use of the public record for acom-
mercial purpose. A newspaper, periodical, radio or tele-
vision station shall not be held to have used or know-
ingly allowed the use of the public record for acommer-
cial purpose merely because of its publication or broad-
cast, unless it has also given its express permission for
that commercial use.

(6) Onlineaccessto public recordsin electronic form, as
provided under this section, may be provided and made
available at the discretion of the public agency. If aparty
wishesto access public records by electronic means and
the public agency agreesto provide online access, apub-
lic agency may require that the party enter into a con-
tract, license, or other agreement with the agency, and
may charge fees for these agreements. Fees shall not
exceed:

(8 The cost of physical connection to the system
and reasonable cost of computer time access charges;
and

(b) If the records are requested for a commercial
purpose, a reasonable fee based on the factors set forth
in subsection (4) of this section.

61.8745 Damages recover able by public agency for
person’s misuse of public records.

A person who violates subsections (2) to (6) of KRS
61.874 shall be liable to the public agency from which
the public records were obtained for damages in the
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amount of

(1) Three (3) times the amount that would have been
charged for the public record if the actual commercial
purpose for which it was obtained or used had been
stated;

(2) Costs and reasonable attorney’s fees; and
(3) Any other penalty established by law.

61.876 Agency to adopt rules and regulations.

(1) Each public agency shall adopt rules and regulations
in conformity with the provisions of KRS 61.870 to
61.884 to provide full access to public records, to pro-
tect public records from damage and disorganization, to
prevent excessive disruption of its essential functions,
to provide assistance and information upon request and
to ensure efficient and timely action in response to ap-
plication for inspection, and such rules and regulations
shall include, but shall not be limited to:

(8 Theprincipal office of the public agency and its
regular office hours;

(b) Thetitleand address of the official custodian of
the public agency’s records,

(c) The fees, to the extent authorized by KRS
61.874 or other statute, charged for copies; and

(d) Theproceduresto befollowed inrequesting pub-
licrecords.

(2) Each public agency shall display acopy of itsrules
and regul ations pertaining to public records in a promi-
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nent location accessible to the public.

(3) The Finance and Administration Cabinet may pro-
mulgate uniform rulesand regulationsfor all state admin-
istrative agencies.

61.878 Certain publicrecordsexempte from inspec-
tion except on order of court. Restriction of
state employees to inspect personnel files
prohibited.

(1) Thefollowing public records are excluded from the
application of KRS 61.870 to 61.884 and shall be sub-
ject to inspection only upon order of a court of compe-
tent jurisdiction, except that no court shall authorize the
inspection by any party of any materials pertaining to
civil litigation beyond that which is provided by the
Rules of Civil Procedure governing pretrial discovery:

(& Public records containing information
of apersonal nature where the public disclosure thereof
would constitute a clearly unwarranted invasion of per-
sonal privacy;

(b) Records confidentially disclosed to an agency
and compiled and maintained for scientific research. This
exemption shall not, however, apply to records the dis-
closure or publication of which is directed by another
statute;

(c) 1. Upon and after July 15, 1992, records confi-
dentially disclosed to an agency or required by an agency
tobedisclosedtoit, generally recognized as confidential
or proprietary, which if openly disclosed would permit
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an unfair commercial advantage to competitors of the
entity that disclosed the records;

2. Upon and after July 15, 1992, records confi-
dentially disclosed to an agency or required by an agency
tobedisclosedtoit, generally recognized as confidential
or proprietary, which are compiled and maintained:

a In conjunction with an application for or
the administration of aloan or grant;

b. In conjunction with an application for or
the administration of assessments, incentives, induce-
ments, and tax credits as described in KRS Chapter 154;

¢. In conjunction with the regulation of com-
mercial enterprise, including mineral exploration records,
unpatented, secret commercially valuable plans, appli-
ances, formulae, or processes, which are used for the
making, preparing, compounding, treating, or processing
of articles or materials which are trade commaodities ob-
tained from a person; or

d. For the grant or review of alicense to do
business.

3. The exemptions provided for in subpara-
graphs 1. and 2. of this paragraph shall not apply to
recordsthe disclosure or publication of which isdirected
by another statute;

(d) Public records pertaining to a prospective loca-
tion of abusiness or industry where no previous public
disclosure has been made of the business’ or industry’s
interest in locating in, relocating within or expanding
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within the Commonwealth. This exemption shall not
include those records pertaining to application to agen-
cies for permits or licenses necessary to do business or
to expand business operations within the state, except
as provided in paragraph (c) of this subsection;

(e) Publicrecordswhich aredevel oped by an agency
in conjunction with the regulation or supervision of fi-
nancial institutions, including but not limited to, banks,
savings and loan associations, and credit unions, which
disclosethe agency’sinternal examining or audit criteria
and related analytical methods;

(f) Thecontentsof real estate appraisals, engineer-
ing or feasibility estimates and evaluations made by or
for a public agency relative to acquisition of property,
until such time as all of the property has been acquired.
Thelaw of eminent domain shall not be affected by this
provision;

(g) Test questions, scoring keys, and other exami-
nation data used to administer a licensing examination,
examination for employment, or academic examination
beforetheexamisgivenor if itisto begivenagain;

(h) Recordsof law enforcement agenciesor agencies
involved in administrative adjudication that were com-
piled in the process of detecting and investigating statu-
tory or regulatory violations if the disclosure of the in-
formation would harm the agency by revealing theiden-
tity of informants not otherwise known or by premature
release of information to be used in a prospective law
enforcement action or administrative adjudication. Un-
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less exempted by other provisions of KRS 61.870 to
61.884, public records exempted under this provision
shall be open after enforcement action is completed or a
decision is made to take no action; however, records or
information compiled and maintained by county attor-
neys or Commonwealth’s attorneys pertaining to crimi-
nal investigations or criminal litigation shall be exempted
from the provisions of KRS 61.870 to 61.884 and shall
remain exempted after enforcement action, including liti-
gation, is completed or a decision is made to take no
action. The exemptions provided by this subsection shall
not be used by the custodian of the records to delay or
impede the exercise of rights granted by KRS 61.870 to
61.884;

(i) Preliminary drafts, notes, correspondence with
private individuals, other than correspondence which is
intended to give notice of final action of apublic agency;

() Preliminary recommendations, and preliminary
memorandain which opinions are expressed or policies
formulated or recommended;

(k) All public records or information the disclosure
of which is prohibited by federal law or regulation; and

(I) Public records or information the disclosure of
which is prohibited or restricted or otherwise made con-
fidential by enactment of the General Assembly.

(2) No exemption in this section shall be construed to
prohibit disclosure of statistical information not descrip-
tive of any readily identifiable person.
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(3) No exemption in this section shall be construed to
deny, abridge, or impede the right of a public agency
employee, including university employees, an applicant
for employment, or an eligible on a register to inspect
and to copy any record including preliminary and other
supporting documentation that rel atesto him. Therecords
shall include, but not be limited to, work plans, job per-
formance, demotions, eval uations, promotions, compen-
sation, classification, reallocation, transfers, layoffs, dis-
ciplinary actions, examination scores, and preliminary
and other supporting documentation. A public agency
employee, including university employees, applicant,
or eligible shall not have the right to inspect or to copy
any examination or any documents relating to ongoing
criminal or administrative investigations by an agency.

(4) If any public record contains material which is not
excepted under this section, the public agency shall sepa-
rate the excepted and make the nonexcepted material
availablefor examination.

(5) The provisions of this section shall in no way pro-
hibit or limit the exchange of public records or the shar-
ing of information between public agencies when the
exchangeisserving alegitimate governmental need or is
necessary in the performance of alegitimate government
function.

61.880 Denial of inspection.
Role of Attorney General.

(1) If apersonenforcesKRS 61.870t0 61.884 pursuant
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to this section, he shall begin enforcement under this
subsection before proceeding to enforcement under sub-
section (2) of this section. Each public agency, upon any
request for records made under KRS 61.870 to 61.884,
shall determine within three (3) days, excepting Satur-
days, Sundays, and legal holidays, after the receipt of
any such request whether to comply with the request
and shall notify in writing the person making the re-
quest, within thethree (3) day period, of itsdecision. An
agency response denying, inwholeor in part, inspection
of any record shall include a statement of the specific
exception authorizing the withholding of the record and
a brief explanation of how the exception applies to the
record withheld. The response shall be issued by the
official custodian or under hisauthority, and it shall con-
stitute final agency action.

(2) (@ If acomplaining party wishestheAttorney Gen-
eral to review a public agency’s denia of a request to
inspect apublic record, the complaining party shall for-
ward to the Attorney General a copy of the written
request and a copy of the written response denying in-
spection. If the public agency refuses to provide awrit-
ten response, a complaining party shall provide a copy
of the written request. The Attorney General shall re-
view therequest and denial and issue within twenty (20)
days, excepting Saturdays, Sundays, and legal holidays,
a written decision stating whether the agency violated
provisions of KRS 61.870 to 61.884.

(b) Inunusual circumstances, the Attorney General

31



may extend the twenty (20) day time limit by sending
written notice to the complaining party and a copy to
the denying agency, setting forth the reasons for the ex-
tension, and the day on which a decision is expected to
be issued, which shall not exceed an additional thirty
(30) work days, excepting Saturdays, Sundays, and legal
holidays. Asused inthissection, “unusual circumstances’
means, but only to the extent reasonably necessary to
the proper resolution of an appeal:

1. The need to obtain additional documentation
from the agency or a copy of the records involved;

2. The need to conduct extensive research on
issues of first impression; or

3. An unmanageable increase in the number of
appeals received by the Attorney General.

(c) On the day that the Attorney General renders
his decision, he shall mail a copy to the agency and a
copy to the person who requested the record in ques-
tion. The burden of proof in sustaining the action shall
rest with the agency, and the Attorney General may re-
quest additional documentation from the agency for sub-
stantiation. The Attorney General may also request a
copy of the records involved but they shall not be dis-
closed.

(3) Each agency shall notify the Attorney General of
any actions filed against that agency in Circuit Court
regarding the enforcement of KRS 61.870t0 61.884. The
Attorney Genera shall not, however, be named as aparty
in any Circuit Court actions regarding the enforcement
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of KRS 61.870 to 61.884, nor shall he have any duty to
defend his decision in Circuit Court or any subsequent
proceedings.

(4) If aperson feelstheintent of KRS 61.870 to 61.884
is being subverted by an agency short of denial of in-
spection, including but not limited to the imposition of
excessive fees or the misdirection of the applicant, the
person may complain in writing to the Attorney Gen-
eral, and the complaint shall be subject to the same adju-
dicatory process as if the record had been denied.

(5) (@ A party shall havethirty (30) daysfrom the day
that the Attorney General renders his decision to appeal
the decision. An appeal within the thirty (30) day time
limit shall betreated asif it were an action brought under
KRS 61.882.

(b) If an appeal is not filed within the thirty (30)
day timelimit, theAttorney General’sdecision shall have
the force and effect of law and shall beenforceableinthe
Circuit Court of the county where the public agency has
itsprincipal place of business or the Circuit Court of the
county where the public record is maintained.

61.882 Jurisdiction of Circuit Court in action
seeking right of inspection. Burden of proof.
Costs. Attorney fees.

(1) The Circuit Court of the county where the public

agency hasits principal place of business or the Circuit

Court of the county where the public record is main-

tained shall have jurisdiction to enforce the provisions
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of KRS 61.870 to 61.884, by injunction or other appro-
priate order on application of any person.

(2) A person alleging a violation of the provisions of
KRS 61.870t0 61.884 shall not have to exhaust hisrem-
edies under KRS 61.880 before filing suit in a Circuit
Court.

(3) Inanapped of anAttorney General’sdecision, where
theappeal isproperly filed pursuant to KRS 61.880(5)(a),
the court shall determine the matter de novo. Inan origi-
nal action or an appeal of an Attorney General’s deci-
sion, wherethe appeal is properly filed pursuant to KRS
61.880(5)(a), the burden of proof shall be on the public
agency. The court on its own motion, or on motion of
either of the parties, may view the records in contro-
versy in camerabefore reaching adecision. Any noncom-
pliance with the order of the court may be punished as
contempt of court.

(4) Except asotherwise provided by law or rule of court,
proceedings arising under this section take precedence
on the docket over al other causes and shall be assigned
for hearing and trial at the earliest practicable date.

(5) Any person who prevails against any agency in any
actionin the courtsregarding aviolation of KRS 61.870
to 61.884 may, upon a finding that the records were
willfully withheld in violation of KRS 61.870t0 61.884,
be awarded costs, including reasonable attorney’s fees,
incurred in connection with thelegal action. If such per-
son prevailsin part, the court may in itsdiscretion award
him costs or an appropriate portion thereof. In addition,
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it shall be within the discretion of the court to award the
person an amount not to exceed twenty-five dollars ($25)
for each day that he was denied the right to inspect or
copy said public record. Attorney’s fees, costs, and
awards under this subsection shall be paid by the agency
that the court determines is responsible for the viola-
tion.

61.884 Person’s access to record relating to him.

Any person shall have accessto any public record relat-
ing to him or in which he is mentioned by name, upon
presentation of appropriate identification, subject to the
provisions of KRS 61.878.

61.991 Penalties.

(1) Any person who knowingly attends a meeting of
any public agency covered by KRS 61.805 to 61.850 of
which he is a member, not held in accordance with the
provisions of KRS 61.805 to 61.850 shall be punished
by afine of not more than one hundred dollars ($100).

(2) (@ Any official of a public agency who willfully
conceals or destroys any record with the intent to vio-
late KRS 61.870 to 61.884 shall be guilty of a ClassA
misdemeanor for each separate violation.

(b) Any official of apublic agency who failsto pro-
duce any record after entry of final judgment directing
that such records shall be produced shall be guilty of
contempt.

(3) Any person who violates any of the provisions of
KRS 61.900 to 61.930 shall be fined not more than two
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hundred fifty dollars ($250) or imprisoned not more than
ninety (90) days, or both.

7.119 Inspection of legislative records by public.
Review of determination.

(1) Recordsin the custody of the Legislative Research

Commission or the General Assembly shall be available

for distribution to the public, or open for inspection by

any person.

(2) Asused in subsection (1) of this section, “records’
includes bills and amendments introduced in the Senate
or House of Representatives, Senate and House Jour-
nals, Acts of the General Assembly, roll call votes, final
reports of committees, Kentucky Administrative Regu-
lations, documents showing salary and expenses paid to
members of the General Assembly and all employees of
the legislative branch, contracts, receipts and work or-
ders for repairs or renovations to legislative offices or
facilities, items cataloged in the legislative library, the
Legislative Record, and informational and educational
materials offered by the public information office, in-
cluding legislative videotapes and photographs, calen-
dars, and meeting notices.

(3) Requestsfor records or other documentsin the cus-
tody of the Legislative Research Commission or the
General Assembly shall be directed to the director of the
Legislative Research Commission. Except for KRS
61.880(3), provisions of the Open Records Act, KRS
61.870t0 61.884, shall apply to arequest for inspection
or copies of documents or other items not set forth in

36



subsection (2) of this section, and except that a request
for areview under KRS 61.880 of any determination by
the director shall be made to the Legislative Research
Commission, which shall issue its decision within thirty
(30) days. If the L egislative Research Commission does
not issueits decision on areview of the director’s deter-
mination within thirty (30) days of submission to it of
the matter, the director’s determination may be appealed
to the Franklin Circuit Court within sixty (60) days of
its issuance. For purposes of this subsection, any refer-
enceto the Attorney General in KRS 61.880 and 61.882
shall beread asthe L egislative Research Commission.
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Open Meetings
Questions & Answers

Page

1. What is the basic policy of the Open Meetings

Law?

Thebasic policy isthat the formation of public policy
is public business and will not be conducted in secret.
Therefore, the exceptions to the Open Mestings Law
provided for by KRS 61.810, or otherwise provided for
by law, will be narrowly, rather than broadly, construed.
KRS61.800 .. ...t 1

2. What isa public agency under the Open M eetings

Law?

KRS 61.805(2) lists entities considered public agen-
cies subject to the Open Meetings Law. Please note that
when apublic agency establishes, creates, and controlsa
subcommittee, ad hoc committee, or advisory commit-
tee, then that subcommittee, ad hoc committee, or advi-
sory committeeis considered a public agency subject to
the Open Meetings Law. KRS 61.805 (2) ....... 1-2

3. When is a meeting subject to the Open Meetings
Law?
A meeting subject to the Open Meetings Law occurs
under either of two sets of circumstances. Under the
first set of circumstances, aquorum of the “members’ of
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apublic agency “meet.” At the meeting of the quorum of
the members, public businessis discussed or “action is
taken” by the public agency. KRS 61.810(1). “Mem-
ber” meansamember of the governing body of the public
agency and does not include employees or licensees of
theagency. KRS 61.805(4). “Meeting” meansall gather-
ings of every kind, including video teleconferences, re-
gardless of where the meeting is held, whether it is a
regular or special meeting, or whether it is an informa-
tional or casua gathering held in anticipation of or in
conjunction with a regular or special meeting. KRS
61.805(1). “Action taken” meansacollective decision, a
commitment or promise to make a positive or negative
decision, or an actual vote by amajority of the members
of the governmental body. KRS 61.805(3)). The second
set of circumstances occurs as follows. When a public
agency attempts to avoid the requirements of the Open
Meetings Law by holding a series of less than quorum
meetings, where the members attending one or more of
the meetings collectively constitute at |east a quorum of
the members of the public agency, then each meeting
shall be subject to the Open Meetings Law. KRS
61.810(2). For example, a city council wants to avoid
the requirements of the Open Meetings Law. The seven
council membersare Janice, Fred, Bob, Bill, Zeke, Zeda,
and Alma, and a meeting of four members constitutes a
quorum. In private, Janice and Fred meet to take action
on an issue. Janice then meets with Bob and Bill in pri-
vate, and they agree with the action taken. Bill then meets
with Zeke and Zeda in private, and they agree with the
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action taken. Zeda then meets with Almain private, and
she agrees with the action taken. The seven members
then hold a public meeting and vote in support of the
action taken. Even though less than a quorum of the
members attended each private meeting, each meeting
was held in violation of the Open Meetings Law. How-
ever, if the private meetings had consisted of discussions
between individual members, where the purpose of the
discussions was to educate members on specific issues,
then there would have been no violation of the Open
Meetings Law. KRS61.810(2) ................ 1-4

4. May a public agency use a video teleconference to
comply with the requirements of the Open Meet-
ingsLaw?

Whenindividuals see and hear each other by means of
video and audio equipment and statutory requirements
are followed, a public agency may meet through video
teleconference. KRS 61.805(1) and (5) and
KRS61.826 ............ccoiiiiiiian 1,38

5. How should public agency regular meetings be
called and conducted?

Regular meetings of public agencies will be held at
specified times and places that are convenient to the
public. All public agencies will make available to the
public a schedule of regular meetings. KRS 61.820. In
conducting aregular meeting, apublic agency must pro-
vide meeting room conditionsthat, insofar asisfeasible,
allow effective public observation of the meeting. A pub-
lic agency will have a person removed from a regular
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meeting only to maintain order. No person will have to
identify himself or herself in order to attend a regular
meeting. The media must not be excluded from regular
meetings. KRS 61.840. A public agency must keep min-
utes of every regular meeting. The minutes must reflect
action taken at the meeting. Minutes will be open for
public inspection no later than immediately following
the next meeting of the public agency.

KRSB1.835 ... .o 6,89

6. How should public agency special and emergency
meetings be called and conducted?

A public agency may hold a special meeting, not on
the schedule of regular meetings, but only after giving
proper notice of the special meeting to public agency
members, the media, and the public at least 24 hours
prior to the special meeting. KRS 61.823(1),(2),(3), and
(4). Discussions and action at the meeting will belimited
to items listed on the agenda in the notice. KRS
61.823(3). If an emergency prevents giving proper no-
tice to the public agency members, the media, and the
public at least 24 hours prior to a special meeting, then a
public agency may hold an emergency meeting after mak-
ing areasonable effort, under emergency circumstances,
to notify public agency members, the media, and the
public of the emergency meeting. Discussionsand action
at the emergency meeting must be limited to the emer-
gency for which themeetingiscalled. At the beginning of
the emergency meeting, the person chairing the meeting
will briefly describefor therecord the emergency requir-
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ing the calling of the emergency meeting. KRS 61.823(5).
In conducting aspecial or an emergency meeting, apub-
lic agency must provide meeting room conditions that,
insofar asisfeasible, allow effective public observation
of the meeting. A public agency will have a person re-
moved from a special or an emergency meeting only to
maintain order. No person will have to identify himself
or herself in order to attend a special or an emergency
meeting. The mediawill not be excluded from aspecial or
an emergency meeting. KRS 61.840.

A public agency must keep minutes of every special and
emergency meeting it calls. The minuteswill reflect ac-
tion taken at the meeting. Minutes must be open for
public inspection no later than immediately following
the next meeting of the public agency.

KRSBL835 ... .o 6-9

7. May a public agency ever close a meeting to the
public?
Yes. A list of exceptionsto the Open MeetingsLaw is
found at KRS 61.810(1) (a), (b), (c), (d), (e), (f), (g) (h),
@), 0), K),and () «ooveei 35

8. How should a public agency closed meeting be
called and conducted?

KRS 61.815(1) establishes the procedure for calling
and conducting a closed meeting. Please note that no
final action may be taken at a closed meeting. KRS
61.815(1)(c). Note: KRS 61.815(2) exempts a public
agency from having to comply with the KRS 61.815(1)
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procedure when the closed meeting is authorized accord-
ingto KRS 61.810(1)(a), (c), (d), (e), (f), but only so far
as (f) relates to students,

(9), (h), (), (), (K),and (1) ........ovviiin.t. 3-6

9. How does a person enforce the Open Meetings

Law?

To enforce the Open Meetings Law, a person should
carefully read KRS 61.846 and 61.848. These sections
of the law provide the enforcement procedure. If a per-
son does not comply with all aspects of the enforcement
procedure, he or she may lose the right to enforce the
Open Meetings Law. The outline of the enforcement
procedure provided below is only an outline. Sole
reliance on it may jeopardize your rights under the
law. A person has three methods for enforcing the Open
Meetings Law. KRS 61.846 and 61.848.

First, aperson may ask apublic agency to remedy an
alleged violation. KRS 61.846(1). If the public agency
agrees to remedy the alleged violation, but the person
believes that the agency’s efforts are inadequate, then
the person may ask the Attorney General to render a
decision on the complaint. KRS 61.846(3). This deci-
sion will have the force and effect of law. KRS
61.846(4)(b). A party may appeal the Attorney General’s
decisionin Circuit Court. KRS 61.846(4) and 61.848. |f
apublic agency refusesto remedy an alleged violation, a
person may ask the Attorney General to render a deci-
sion on the complaint. KRS 61.846(2). This decision
will havetheforce and effect of law. KRS 61.846(4)(b).
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A party may appeal the Attorney General’s decision in
Circuit Court. KRS 61.846(4) and 61.848.

Second, a person may begin the first enforcement
method stated above but then break off from the method
to enforce the Open Meetings Law in Circuit Court.
KRS 61.848(2).

Third, a person may ignore the first and second en-
forcement methods stated above and go directly to Cir-
cuit Court to enforce the Open Meetings Law.
KRS61.848 ... . 9-12

10. If aperson succeedsin enforcing the Open M eet-
ings Law through court action, may he or she
receive court costs?

Yes, under certain circumstances. KRS 61.848(6). If
the court determines that the public agency willfully
violated the Open Meetings Law, the court may award
the person costs, including reasonable attorney’s fees,
incurred in connection with the court action. |n addition,
a court will have the discretion to award the person an
amount not to exceed $100 for each instancein which the
court findsaviolation ....................... 13

11. Will the Attorney General continue to issue ad-
visory Attorney General’'s opinions on the Open
Meetings Law to public officials and the public
at large?

Yes. KRS 15.020 and 15.025 and regulations40 KAR

1:010 and 40 KAR 1:020. To seek an advisory Attorney

Genera’sopinion, anindividual should call the Office of
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the Attorney General at (502) 696-5300 or write the
Office of theAttorney General, State Capitol, 700 Capi-
tal Avenue, Frankfort, Kentucky, 40601.

12. Isthereacriminal penalty for violating the Open

M eetings Law?

Yes. KRS 61.991(1). Any member of apublic agency
who attends a public agency meeting knowing that it is
not being held in accordance with the provisionsof KRS
61.805 to 61.850 will be fined not more than
$L00 .o 1,13,35
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Open Records
Questions & Answers

Page

1. What isthebasic policy of the Open RecordsL aw?

Thebasic policy isthat the free and open examination

of public recordsisin the public interest. Therefore, the

exceptions to the Open Records Law provided for by

KRS 61.878, or otherwise provided for by law, will be
narrowly, rather than broadly, construed.

KRS61.871 ... 18, 26

2. What is a public agency under the Open Records

Law?

KRS 61.870(1) lists entities considered public agen-
cies subject to the Open Records Law. Please note that
when apublic agency establishes, creates, and controlsa
subcommittee, ad hoc committee, or advisory commit-
tee, that subcommittee, ad hoc committee, or advisory
committee is considered a public agency subject to the
Open Records Law.

KRSB1870 (1)(j) « - v v vvveeeeeeeeeeann 15, 16

3. Isaprivateentity ever considered a public agency
subject tothe Open RecordsLaw?
Yes, when aprivate entity derives from state or local
authority at least 25 percent of the funds that the pri-
vate entity spends in the Commonwealth of Kentucky,
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that entity is considered a public agency subject to the
Open Records Law. KRS 61.870(1)(h). However, not
all records relating to the private entity must be open to
the public. Private entity records will not be open to the
public when the records are owned or maintained by or
for the private entity and are not related to functions,
activities, programs, or operations funded by state or
local authority. KRS61.870(2) .............. 15-16

4. What is a public record subject to the require-
ments of the Open Records Law?

For the purposes of the Open Records Law, public
record includes all books, papers, maps, photographs,
cards, tapes, discs, diskettes, recordings, software, or
other documentation regardless of physical form or char-
acteristics, which are prepared, owned, used, in the pos-
session of, or retained by a public agency.
KRSB1L870(2) . ..o e e 16

5. What is the procedure for a person to inspect a
publicrecord?

A person may inspect a public record in either of two
ways. First, aperson may inspect a public record during
the regular office hours of a public agency. Second, if a
person’s residence or principal place of businessis out-
side the county in which the public record is located, a
public agency will mail that person acopy of the public
record after heor she precisely describesthe public record
that isreadily available within the public agency.
KRSB61.872(3) .. ..o 20



6. Does a person have a right to obtain a copy of a
publicrecord?

Yes. A person may obtain a copy of a public record
where the public record is located during regular office
hours, or if that person’s residence or principal place of
businessis outside the county in which the public record
islocated, a public agency will mail that person a copy
of the public record after he or she precisely describes
the public record that isreadily available within the pub-
licagency. KRS 61.872(3) and 61.874. However, before
providing a person with a copy of a public record, a
public agency may require awritten request and advance
payment of areasonable fee, including postage, when a
copy ismailed. KRS61.874(1)............. 20,21

7. When a public agency provides a copy of a public
record for a noncommercial purpose, the public
record will be provided in what format?

If a public agency maintains a public record in elec-
tronic format, that record, requested for a noncommer-
cial purpose, must be availablefor copyingin either stan-
dard electronic or standard hard copy format. KRS
61.874(2)(a) and (b). If the record is maintained in hard
copy format, that record, requested for anoncommercial
purpose, will be availablefor copying in astandard hard
copy format. KRS 61.874(2)(a) and (b). A public agency
will not have to convert ahard copy format record to an
electronic format. KRS 61.874(2)(@) ......... 21-22

8. When a public agency provides a copy of a public
record, how does that agency determine the
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reasonable fee for the copy?

If the record is requested for a noncommercial pur-
pose in a standardized format, the public agency will
charge a reasonable fee that must not exceed the actual
cost of reproduction, including the cost of mediaand any
mechanical processing cost incurred by the public agency,
but not including the cost of staff required. KRS
61.874(3). However, if therecord isrequested for anon-
commercia purpose in a nonstandardized format, the
public agency may, at itsdiscretion, providethe requested
format and recover staff costsaswell asany actual costs
incurred. KRS 61.874(3).

If the record is requested for a commercial purpose,
the public agency may establish areasonable fee. KRS
61.874(4)(a). To establish a reasonable fee, a public
agency may require a certified statement from the re-
quester stating the commercia purpose for which the
record shall be used and may require the requester to
enter into acontract with the agency. KRS 61.874(4)(b).
The contract will permit use of the public record for the
stated commercia purpose for a specified fee. KRS
61.874(4)(b). Thefee may be based on one or both of the
following: cost to the public agency for media, mechani-
cal processing, and staff required to produce a copy of a
public record; or cost to the public agency for the cre-
ation, purchase, or other acquisition of the public record.
KRSBLB7A(4)(C) oo 22,23

9. May a public agency provide online access to its
electronic public records?
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Yes. At its discretion, a public agency may provide
online accessto itselectronic public recordsfor afee set
forthat KRS61.874(6) . ........ccovvvvvnnnn. 24

10. May a public agency ever refuseto permit a per-
son to inspect a public record on the basis that
the request creates an unreasonable burden or
that the request disrupts essential functions of
the public agency?

Yes. KRS 61.872(6). However, for acourt to uphold
such arefusal, it must be sustained by clear and convinc-

ingevidence ........... ... i 20

11. Does a public agency have the discretion to pre-
vent the inspection of certain records under the
Open RecordsLaw?

Yes. KRS 61.878 grants this discretion. A public
agency will have the discretion to prevent the inspection
of thetypesof public recordslisted at KRS 61.878(1)(a),
(b), (), (d), (&), (f), (). (). (1), (). (k), and (1) . 26-29

12. When a public record contains statistical infor-
mation not descriptive of any identifiable per-
son, does a public agency have the discretion to
prohibit inspection of the information pursuant
to KRS 61.878(1)?

No. KRS61878(2) .......covvvvvnnn.. 26, 29

13. Do the discretionary exemptions listed at KRS
61.878(1) apply when a public agency employee,
including a university employee, an applicant
for employment, or an eligible on a register
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wishes to inspect a public record that relates to

that individual?

No. KRS 61.878(3). A public agency employee, in-
cluding auniversity employee, an applicant for employ-
ment, or an eligible on aregister, will have the right to
inspect any public record, including preliminary and sup-
porting documentation, that relates to that individual.
However, such an individual will not have the right to
inspect an examination or any document relating to on-
going crimina or administrative investigations by an
BOENCY « vt eee 26, 30

14. If a public record contains information that a
public agency may exempt from disclosure pursu-
ant to KRS 61.878(1), as well as nonexempt infor-
mation, how should a public agency respond to a
request to inspect the public record?

The public agency should black out the exempted
information and make the nonexempted information avail-
able for inspection. KRS 61.878(4) ......... 26, 30

15. Do the discretionary exemptions to the Open
RecordsLaw limit theexchange of publicrecords
or the sharing of information between public
agencies?

When the exchange or sharing is serving alegitimate
governmental need or is necessary to the performance of
alegitimate governmental function, then therewill be no
prohibition to the exchange of public records or the shar-
ing of information between public agencies. KRS
61.878(5) ..o viii 30



16. How does a person enforce the Open Records

Law?

To enforce the Open Records Law, a person should
carefully follow KRS 61.880 and 61.882. These sec-
tions of the law provide the enforcement procedure. If a
person does not comply with all aspects of the enforce-
ment procedure, he or she may lose the right to enforce
the Open Records Law. The outline of the enforce-
ment procedure provided below is only an outline.
Sole reliance on it may jeopardize your rights un-
der the law. A person has three methods for enforcing
the Open Records Law. KRS 61.880 and 61.882.

First, a person may ask a public agency to permit
him or her to inspect apublic record. KRS 61.880(1). If
apublic agency denies, inwhole or in part, inspection of
the public record, the complaining party may ask the
Attorney General to review the public agency’sdenial of
the request to inspect the public record and to render a
decision on the complaint. KRS 61.880(2). A party may
appeal the Attorney General’sdecision in Circuit Court.
KRS 61.880(5)(a). If the appeal is not filed within 30
days, theAttorney General’sdecision will havetheforce
and effect of law and will be enforceable in the Circuit
Court of the county where the public agency has its
principa place of business or the Circuit Court of the
county where the public record is maintained. KRS
61.880(5)(b). If aperson feelsthat theintent of the Open
Records Law isbeing undercut by a public agency short
of denial of inspection of a public record including, but
not limited to, the imposition of excessive fees or the
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misdirection of the person, that person may complainin
writing to the Attorney General, and the complaint will
be subject to the same adjudicatory process asif inspec-
tion had been denied. KRS 61.880(4).

Second, aperson may begin the enforcement method
described above but then break off from the method to
enforce the Open Records Law in Circuit Court. KRS
61.882(2).

Third, a person may ignore the first and second en-
forcement methods described above and go directly to
Circuit Court to enforce the Open Records Law.
KRS61.882 ... ..ot 30-34

17. If a person succeeds in enforcing the Open
RecordsL aw through court action, may that per-
son receive court costs?

Yes, under certain circumstances. If the court deter-
minesthat the public agency willfully withheld the pub-
lic record in violation of the Open Records Law, the
court may award the person costs, including reasonable
attorney’sfees, incurred in connection with thelegal ac-
tion. In addition, the court will have the discretion to
award the person an amount not to exceed $25 for each
day he or she was denied the right to inspect the public
record. KRS61.882(5) .............ccvvnnnn. 34

18. Will the Attorney General continue to issue ad-
visory Attorney General’'s opinions on the Open
RecordsLaw to public officialsand the public at
large?
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Yes. KRS 15.020 and 15.025 and regulations40 KAR
1:010 and 40 KAR 1:020. To seek an advisory Attorney
General’sopinion, anindividual should call the office of
the Attorney General at (502) 696-5300 or write the
Office of the Attorney General, State Capitol, 700 Capi-
tal Avenue, Frankfort, Kentucky 40601.

19. Isviolation of the Open Records Law a criminal
offense?

Yes. KRS61.991(2)(a) and (b) and 61.992. Any pub-
lic agency official who willfully conceals or destroys
any record with the intent to violate the Open Records
Law will be guilty of a Class A misdemeanor for each
separate offense. KRS 61.991(2)(a). Any public agency
official who fails to produce any public record after en-
try of final judgment directing that such record must be
produced will be guilty of contempt.

KRS61.991(2)(b) ... 35

20. Is there a penalty that applies when a person
obtainsa copy of a publicrecord under falsepre-
tenses?

Yes. KRS 61.8745. When aperson obtains acopy of
apublic record for anoncommercial purpose, he or she
must not use that copy for acommercial purpose. When
aperson obtains acopy of apublic record for acommer-
cial purpose, he or she must state the commercia pur-
poseto the public agency and must not use that copy for
another commercial purpose.

KRS61874(5) ..o 24



21. How does the Open Records Law apply to the
legislative and judicial branches of government?
The processes are similar, but not identical, as each

branch of government has developed its own records

policies. Thejudicial branch policy isdetermined by the

Administrative Office of the Courts and is designed to

protect victims, jurors, juveniles, and others. The legis-

lative branch policy is determined by the General As-
sembly and is designed to be as expansive as possible
while protecting constituent-legislator communications.

Documents mandated to be public are noted in KRS

7.119. Other documents can be requested from the LRC

director, who is required to respond to such requests

within three business days. Any request for records de-
nied by the LRC director can be appealed to the full

LRC, whose decisions can be appealed to the Franklin

Circuit Court. Appeals of record requests denied by ex-

ecutive branch agencies are made to the Attorney Gen-

era.

For judicial records, KRS 26A.200 states that they
are the property of the Court of Justice and are subject
to the control of the Supreme Court. In the case of Ex
parte Farley, Ky., 570 S.W.2d 617 (1978), the Kentucky
Supreme Court decided that several sections of the Open
Records Law did not apply to the Court of Justice. At-
torney General opinions issued after the date of the Ex
parte Farley decision have held that the Open Records
Law does not apply to any record in the custody of any
agency of the Court of Justice. Those Attorney General
opinions defer jurisdiction over judicial record appeals
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directly to the Chief Justice. KRS 26A.200 requires agen-
cies in control of judicial records to comply with any
official direction of the Chief Justice with regard to those
records. Requestsfor judicial records should be madeto
the custodian with control over the record, such as the
director of the Administrative Office of the Courts, the
president of the Kentucky Bar Association, circuit clerks,
the Clerk of the Court of Appeals, and the Clerk of the
Supreme Court. Any appeal of adenial should be made
to the Chief Justice of the Supreme Court.
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